
 
 
 

AGENDA  
SPECIAL MEETING OF THE BOARD OF COMMISSIONERS 

HUMBOLDT BAY HARBOR, RECREATION AND CONSERVATION DISTRICT 
 
 
DATE:  September 29, 2016 
 
TIME:   Executive Closed Session – NONE 
   Special Session      11:30 AM  
    
PLACE: Woodley Island Marina Meeting Room 
 
 

The Meeting Room is wheelchair accessible. Accommodations and access to Harbor District meetings 
 for people with other handicaps must be requested of the Director of Administrative Services 

at 443-0801 at least 24 hours in advance of the meeting. 
 
1. Call to Order Special Session at 11:30 AM and Roll Call 

 
2. Pledge of Allegiance 
 
3. Public Comment 

 
Note:  This portion of the Agenda allows the public to speak to the Board on the various issues not itemized on this Agenda.  A 
member of the public may also request that a matter appearing on the Consent Calendar be pulled and discussed separately.  
Pursuant to the Brown Act, the Board may not take action on any item that does not appear on the Agenda. Each speaker is 
limited to speak for a period of three (3) minutes regarding each item on the Agenda.  Each speaker is limited to speak for a 
period of three (3) minutes during the PUBLIC COMMENT portion of the Agenda regarding items of special interest to the public 
not appearing on the Agenda that are within the subject matter jurisdiction of the Board of Commissioners.  The three (3) minute 
time limit may not be transferred to other speakers.  The three (3) minute time limit for each speaker may be extended by the 
President of the Board of Commissioners or the Presiding Member of the Board of Commissioners at the regular meeting of the 
District.  The three (3) minute time limit for each speaker may be enforced by the President of the Board of Commissioners or 
the Presiding Member of the Board of Commissioners at the District meeting. 

 
4. Consent Calendar 

 None 

5. Communications and Reports 
 

a. District Counsel, District Planner, District Treasurer, District Engineer Reports 
b. Commissioner and Committee Reports 
c. Announcement: US Coast Guard Captain Ceraolo Meet & Greet 1:00 PM at Woodley Island Marina Meeting 

Room. Captain Ceraolo took over as San Francisco Sector Commander in July 2016. 
 

6. Unfinished Business 
 

a. Consideration of adopting Resolution 2016-17 which establishes findings relative to the Dock Piling 
Replacement.   

b. Consideration of granting to Sierra Pacific Industries Permit16-06, for the Eureka Forest Products Piling 
Replacement. 
 

7. New Business 
 

a. Consideration of Power Purchase Agreement for Redwood Marine Terminal II. Consideration of Adopting 
Resolution 2016-18 to enter into a Solar Energy Power Purchase and License Agreement with Renewable 
Energy Capital LLC. 

 
8. Administrative and Emergency Permits 

 None 

9. Adjournment 
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AGENDA REPORT 
 

For agenda of:  September 29, 2016 
Agenda Items:  Agenda Items 6a & 6b  
 

Old Business 
 
6a. Consideration of adopting Resolution 2016-17 which establishes findings relative to the 
Dock Piling Replacement.   
Consideration of Resolution 2016-17 for Permit Application 16–06 - proposed Piling 
Replacement at Eureka Forest Products Dock, operated by Sierra Pacific Industries near and in 
Humboldt Bay. The Dock occupies two parcels (APN 003-082-001, -001) an inland parcel and 
an adjacent tideland parcel into which the dock extends into Humboldt Bay. 
The project proposes to replace the damaged timber piling on the existing dock to allow the 
continual use of ship mooring to import/export timber products from the project site. Located 
over tidal and subtidal land, the dock is approximately 33,870 square feet. There will be no 
changes to existing operations. 
The project would include the removal of 35 creosote treated timber fender piles located along 
the outside western face of the dock. A total of 28 pressure treated timber piles are proposed to 
be installed to replace the piles being removed.  
All construction debris shall be removed from the site and disposed of only at an authorized 
disposal site.  Sidecasting of such material or placement of any such material within Humboldt 
Bay or any wetland area is prohibited. 
• During pilings trimming the pile will be secured with the crane. Plastic will be placed on 

dock and over water surface prior to cutting and all sawdust will be captured and removed. 
• Removed pilings requiring disposal will be transported to an approved (Anderson) landfill. 
• Placed Pilings shall be treated with ACWA 1.5 lbs/cu ft. per AWPA Standards UC5A – 

Marine (salt water) Application, North of San Francisco. 

Project activities will take place during the initial construction window between August 1st and 
October 15th 2016, unless extended.  Tribal consultation requests have been circulated and 
THPO responses received.  A CEQA Exemption has been prepared for the project. 
Board Packet Material:  

• Resolution 2016-17 
• CEQA Notice of Exemption 

Staff Recommendation: approval of Resolution 2016-17 
 
6b. Consideration of granting to SPI Permit16-06, for Dock Piling Replacement. 
Summary: The proposed permit 16-06 would allow SPI to replace Dock pilings.  
Board Packet Material: Permit 2016-06 
Staff Recommendation: Approval of Permit 2016-06 



HUMBOLDT BAY HARBOR, RECREATION 
AND CONSERVATION DISTRICT 

__________________________________________________________________ 
 

RESOLUTION NO. 2016-17 
 

A RESOLUTION ESTABLISHING FINDINGS RELATIVE TO THE PERMIT AND CEQA EXEMPTION FOR 
DOCK PILING REPLACEMENT  

 
 WHEREAS, the Board of Commissioners of the Humboldt Bay Harbor, Recreation, and 
Conservation District is empowered by Appendix II of the Harbors and Navigation Code, and its own 
ordinances and resolutions, to grant permits, leases, rights, and privileges; and, 
 
 WHEREAS, no permits, rights, leases, and privileges may be granted without first having considered 
certain potential impacts and without first having made findings relative to said impacts; and, 
 
 WHEREAS, the Board of Commissioners of the Humboldt Bay Harbor, Recreation, and 
Conservation District has been presented with certain evidence relating to the impact of piling replacement 
activities upon the air, land, environment, and ecology of the land under the jurisdiction of the Humboldt Bay 
Harbor, Recreation, and Conservation District. 
 
 NOW, THEREFORE, BE IT RESOLVED by the Board of Commissioners of the Humboldt Bay 
Harbor, Recreation and Conservation District as follows: 
 

The Humboldt Bay Harbor, Recreation and Conservation District Board of Commissioners has found 
the following to be true and adopts the following findings with respect to the proposed use contemplated by 
Sierra Pacific Industries (SPI) in Application 16 – 06 and supplements and amendments thereto: 
 
1. The use proposed by SPI is necessary to promote public safety, health, comfort, and convenience; 
 
2. The proposed use is required by the public convenience and necessity; 
 
3. The proposed use, is exempt from CEQA, per CEQA Guidelines §15301, as there is no substantial 

evidence the project will have a significant effect on the environment; and 
 
4. The proposed use is consistent with the Humboldt Bay Management Plan; and 
 
5. The proposed use is reasonably required to promote growth, and to meet area demands, and does not 

adversely effect the environment or ecology of the area to any substantial degree; and, 
 
6. The proposed use will not produce an unreasonable burden on the natural resources and aesthetics of 

the area, on the public health and safety, and air and water quality in the vicinity of Humboldt Bay, or on 
the parks, recreation and scenic area, historic sites and buildings, or archeological sites in the area. 

 
PASSED AND ADOPTED by the Humboldt Bay Harbor, Recreation and Conservation District Board of 

Commissioners at a duly called meeting held on the 29th day of September 2016, by the following polled 
vote: 

AYES:   
NOES: 
ABSENT:  

       ___________________________ 
       PATRICK HIGGINS, President 
       Board of Commissioners 
ATTEST: 
 
__________________________________ 
Greg Dale, Secretary 
Board of Commissioners    



 
 

CERTIFICATE OF SECRETARY 
 

 
 
The undersigned, duly qualified and acting Secretary of the HUMBOLDT BAY HARBOR, RECREATION 
AND CONSERVATION DISTRICT, does hereby certify that the attached Resolution is a true and correct 
copy of RESOLUTION NO. 2016-17 entitled,  
 

A RESOLUTION ESTABLISHING FINDINGS RELATIVE TO THE APPLICATION BY  
SPI FOR DOCK PILING REPLACEMENT ACTIVITIES 

 
as regularly adopted at a legally convened meeting of the Board of Commissioners of the HUMBOLDT BAY 
HARBOR, RECREATION AND CONSERVATION DISTRICT, duly held on the 29th day of September 2016; 
and further, that such Resolution has been fully recorded in the Journal of Proceedings in my office, and is 
in full force and effect. 
 
IN WITNESS WHEREOF, I have hereunto set my hand this 29th day of September 2016. 
 
 
 
 
      ____________________________ 
      Greg Dale, Secretary 
      Board of Commissioners 
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COMMISSIONERS 
1st Division 
  Larry Doss 
2nd Division 
  Greg Dale 
3rd Division 
  Mike Wilson 
4th Division 
  Richard Marks 
5th Division 
  Patrick Higgins 

 
 
 
 
 
 
 
 

 
 

California Environmental Quality Act Notice of Exemption 
 
Project Title:  Dock Piling Replacement. 
 
Project Proponent 
Sierra Pacific Industries 
PO Box 5046 Eureka CA 95501 
 
Project Summary 
The project involves repairs to the Eureka Forest Products Dock operated by Sierra Pacific 
Industries, located at 1206 West 14th Street, Eureka, California. The project proposes to 
replace the damaged timber piling on the existing dock to allow the continual use of ship 
mooring to import/export timber products from the project site. Located over tidal and 
subtidal land, the dock is approximately 33,870 square feet. There will be no changes to 
existing operations. The project would include the removal of 35 creosote treated timber 
fender piles located along the outside western face of the dock. A total of 28 pressure treated 
timber piles are proposed to be installed to replace the piles being removed. Project 
activities will take place during the initial construction window between August 1st and 
October 15th 2016. The project is further described in the permit application. 
 
Pertinent California Environmental Quality Act (CEQA) Exemption: CEQA Guidelines 
§15301 allow for the repair of existing private structures involving negligible or no 
expansion of use beyond that existing at the time of the lead agency's determination.  
 
Rationale for Exemption: Repairs are to an existing private structure (the SPI Dock) and will 
involve no expansion of use beyond that existing at the time of the lead agency's determination 
(i.e., all repairs will be in-kind replacements of the dock's existing components). As designed, there 
is not a reasonable possibility that the project will have a significant effect on the environment and 
the cumulative effect of successive projects of the same type in the same place over time would 
not be significant.  Furthermore, the project will not affect scenic or historical resources and is not 
located on a hazardous waste site. 
 
Contact: Jack Crider, Executive Director  
  Humboldt Bay Harbor, Recreation and Conservation District 

601 Startare Drive, Eureka, CA 95501  
 
Date:_______________    Signature: ________________________ 

Humboldt Bay  
Harbor, Recreation and Conservation District 

(707) 443-0801 
P.O. Box 1030 

Eureka, California 95502-1030 
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HUMBOLDT BAY HARBOR, RECREATION 
AND CONSERVATION DISTRICT 

 
 

PERMIT 
 

Permit No. 2016-06     601 Startare Drive 
       Woodley Island Marina 
       P.O. Box 1030 
       Eureka, CA  95502-1030 
 
Permittee: 
 
 Sierra Pacific Industries   AGENT: Nate Meyers, Pacific Affiliates 

PO Box 5046      990 W. Waterfront Dr. 
Eureka, CA 95501      Eureka, CA 95501 
Project Manager: Jerry Kelley    (707) 445-3001 X209 
 

 
 The Board of Commissioners of the Humboldt Bay Harbor, Recreation and Conservation 
District hereinafter referred to as “District”, having considered the Application herein, number 
2016-06, submitted by Sierra Pacific Industries, hereinafter referred to as “Permittee”, and the 
District as the lead agency, pursuant to the California Environmental Quality Act of 1970, as 
amended, establishing findings relative to the Application by Permittee for  dock piling 
replacement as provided for in this Permit, the Permittee is hereby authorized to perform the work 
of repairs, as more particularly described in the Application filed with the District. 
 
 You are hereby authorized to conduct that activity described in the Permit Application of 
Permittee consisting of: 
 

Dock Piling Replacement- removing treated timber piles and replacement, as 
more particularly described in Application filed by Permittee. 

 
 That the location of the proposed activity shall be in Humboldt Bay, Humboldt 
County, California, 
 
SUBJECT TO THE FOLLOWING TERMS AND CONDITIONS: 
 

1. If the Permittee materially changes the activity plan and scope, it will be 
necessary to request a permit revision. 
 

2. The Permittee, at all times, shall comply with Air Quality Regulation 1, 
Chapter IV of the North Coast Unified Air Quality Management District’s Rules 
and Regulations. 
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3.  Replace damaged timber piling on the existing dock to allow the continual 
use of ship mooring to import/export timber products.  

 
4. The term of the permit is five years to allow dock piling replacement. 

However, further repairs or modification may be necessary pending future 
inspections and the completion of the structural analysis.  
 

5. SPI to obtain permits or waivers from other agencies: with permit authority.  
 

6. In-water work will be limited to the July 1st – October 15th work window for 
2016, unless extended, when salmonid species are less likely to be present in 
the Bay. 

 
7. All impact pile driving activities will incorporate a “soft start” approach 

whereby the piles are lightly tapped before the full hammer strength is 
applied. The first few taps of the hammer on the pile should cause fish to 
swim away from the piles before full impact hammer strength is applied, 
thereby reducing the potential for fish to be exposed to harmful sound levels.  

 
8. A cushion pad, typically wood, nylon or polymer material, will be placed 

between the pile and the impact hammer to reduce sound levels 
 

9. Existing SPI and West Coast Contractors Spill Prevention, Control and 
Countermeasure (SPCC) plans may be altered, if necessary, specifically for 
this project to improve protections. Spill kits with contents appropriate for the 
types of hazardous materials present will be maintained on the barge and the 
dock. Kits shall be equipped with enough material to provide preliminary 
containment for a volume of material that can reasonably be expected to spill. 
Booms will be available to contain any materials spilled in the water. 

 
10. All construction debris shall be removed from the site and disposed of only at 

an authorized disposal site.  Sidecasting of such material or placement of any 
such material within Humboldt Bay or any wetland area is prohibited. 

 
a. During trimming of placed pilings the pile will be secured with the crane. 

Plastic will be placed on the dock and over water surface prior to cutting 
and all sawdust will be captured and removed. 

b. Removed pilings requiring disposal will be transported to an approved 
landfill (Anderson) landfill. 

c. Placed Pilings shall be treated with ACWA 1.5 lbs/cu ft. per AWPA 
Standards UC5A – Marine (salt water) Application, North of San 
Francisco. (Note: Western Wood Preservers Institute (WWPI) Best 
Management Practices (BMPs) to be followed to help reduce preservative 
leaching. In ACZA fixation process, some preservative components bond 
to wood while others form insoluble precipitates. BMPs results in wood 
with a very low percentage of leached preservative. 
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11. To prevent and address spill of equipment fuels, lubricants, and similar 

materials the repair and work shall incorporate the following measures: 
a. No equipment fueling, except vessels, shall occur on, within or immediately 

adjacent to the bay. 
b. All equipment used during construction shall be free of oil and fuel leaks at 

all times. 
c. Oil absorbent booms and/or pads shall be on site at all times during project 

construction and deployed if necessary in the event of a spill. 
d. All spills shall be reported immediately to the appropriate public and 

emergency services response agencies. 
e. All equipment staging and materials storage shall be within existing paved 

parking area. 
f. Equipment working over water, below mean high water, shall use non-

petroleum hydraulic fluid. 
 

12. If archeological or cultural features or materials are unearthed during any 
phase of project activity, all work in the immediate vicinity of the find shall halt 
until the Permittee has contacted the Wiyot Tribe’s Cultural Department, and 
the significance of the resource has been evaluated, to the satisfaction of the 
Wiyot Tribe.  Any mitigation measures that may be deemed necessary will be 
provided to the Wiyot Cultural Director for review and input to ensure they are 
consistent with the standards for cultural resource mitigation particularly in 
cooperation with Native American tribal representatives and the California 
State Native American Heritage Commission.  Mitigation measures shall be 
implemented by a qualified archeologist representing the Permittee prior to 
resumption of construction activities.  If human remains are exposed by 
project related activity, the Permittee shall comply with California State 
Health and Safety Code, §7050.5, which states that no further disturbance 
shall occur until the County Coroner has made the necessary findings as to 
the origin and disposition pursuant to California Public Resources Code, 
§5097.98. 

 
13. That there shall be no unreasonable interference with navigation by the work 

herein authorized. 
 
14. That no attempt shall be made by the Permittee to interfere or forbid the full 

and free use by the public of all navigable waters at or adjacent to the work. 
 

15. That the District, its Commissioners, or any officer or employee of the 
District shall in no case be liable for any damages or injury of the work herein 
authorized which may be caused by or result from future operations 
undertaken by the District for the conservation or improvement of navigation, 
or for other purposes, and no claim or right to compensation shall accrue from 
any such damage. 
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16. That neither the District, nor its Board of Commissioners, nor any officer of 
the District shall be liable to any extent for any such injury or damage to any 
person or property or for the death of any person arising out of or connected 
with the work authorized by this Permit. 

 
17. That the Board of Commissioners of the District may revoke this Permit at 

any time upon a finding by the District of a violation by the Permittee of any 
condition of this Permit. 

 
18. That the Permittee shall comply with any regulations, condition, or 

instructions affecting the work hereby authorized if and when issued by the 
Federal Water Pollution Control Administration and/or the State of California 
Water Resources Control Agency having jurisdiction to abate or prevent water 
pollution. Such regulations, conditions, or instruction in effect or prescribed by 
Federal or State Agencies are hereby made a condition of this Permit. 

 
19. That neither the District, nor its Board of Commissioners, nor any officer of 

the District shall be liable to any extent for the injury or damage to any 
person or property or for the work authorized by this Permit, and the 
Permittee shall indemnify and hold harmless the District, its Commissioners 
and officers free and harmless from any liability for any such injury, death or 
damage. 

 
20. That as a condition to the issuance of this Permit, Permittee agrees to 

indemnify and hold harmless District from and against any and all liability, 
loss, or damage District may suffer from claims and demands for attorneys’ 
fees, costs of suit, and costs of administrative records made against District 
by any and all third parties as a result of third party environmental actions 
against District arising out of the subject matter of this Permit, including, but 
not limited to attorneys’ fees, costs of suit, and costs of administrative records 
pursuant to the California Code of Civil Procedure §1021.5 or any other 
applicable local, state or federal laws, whether such attorneys’ fees, costs of 
suit, and costs of administrative records are direct or indirect, or incurred in 
the compromise, attempted compromise, trial appeal or arbitration of claims 
for attorneys’ fees, costs of suit, and costs of administrative records in 
connection with the subject matter of this Permit. 
 

21. That this Permit is valid as of the 29th day of September, 2016, and is made 
subject to the Permittee approving and agreeing to the conditions above set 
forth and executing said approval as hereinafter provided. 
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EXECUTED on this 29th day of September, 2016, by authority of the Board of 
Commissioners of the Humboldt Bay Harbor, Recreation and Conservation 
District. 
 
 
 
 
 
 
    _____________________________ 
    PATRICK HIGGINS, President 
    Board of Commissioners 

Humboldt Bay Harbor, Recreation and 
Conservation District 
 

 SPI, Permittee, in the above Permit, hereby accepts and agrees to all of 
the conditions hereinabove set forth. Permittee shall indemnify and hold harmless 
the District, its Board of Commissioners, officers and employees from any and all 
claims of any nature arising from the performance of and work of improvement 
contained in the Application for injury, death or damage to any person or property. 

 
 SPI, Permittee, in the above Permit, agrees to indemnify and hold 

harmless District, its Board of Commissioners, officers and employees from and 
against any and all liability, loss or damage District may suffer from claims and 
demands from attorneys’ fees; costs of suit and costs of administrative records 
made against District by any and all third parties as a result of third party 
environmental actions against District arising out of the subject matter of this 
Permit including, but not limited to, attorneys’ fees, costs of suit and costs of 
administrative records pursuant to the California Code of Civil Procedure §1021.5 
or any other applicable local, state or federal laws, whether such attorneys fees, 
costs of suit and costs of administrative records are direct or indirect, or incurred in 
the compromise, attempted compromise, trial, appeal or arbitration of claims for 
attorneys’ fees, costs of suit and costs of administrative records in connection with 
the subject matter of this Permit. 

 
 

Dated:  ____________________ 
 
 
      
     ___________________________ 

SPI 
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SOLAR ENERGY POWER PURCHASE AND LICENSE AGREEMENT 
 

PREAMBLE 

THIS POWER PURCHASE AND LICENSE AGREEMENT (this “PPA” or “Agreement”) is 
made and entered into as of this Twentieth day of September, 2016 (the “Effective Date”), by and between 
Renewable Energy Capital LLC, a Florida limited liability company (“Seller”), and Humboldt Bay Harbor, 
Recreation and Conservation District, a California Public Entity (“Buyer”). Seller and Buyer are sometimes 
hereinafter referred to individually as a “Party” and collectively as the “Parties.” 

 
RECITALS 

WHEREAS, the Seller desires to install, finance, own and operate an electricity grid-connected 
photovoltaic, solar energy facility (the “System”), and as more particularly defined in Exhibit B hereto. 

WHEREAS, concurrently herewith, Buyer and Seller are entering into that certain PPA pursuant 
to which Seller agrees to license a portion of Buyer’s premises located at Redwood Marine Terminal II (the 
“Premises”) and more particularly described in Exhibit A attached hereto. 

WHEREAS, Seller desires to sell to Buyer, and Buyer desires to purchase from Seller, all of the 
Energy Output generated by the System during the Term in accordance with the terms and conditions of 
this PPA. 

WHEREAS, the Parties wish to characterize this Agreement for income tax purposes as a services 
contract under Section 7701(e) of the Internal Revenue Code of 1986. 

NOW THEREFORE, for good and valuable consideration, the sufficiency and receipt of which is 
hereby acknowledged, the Parties agree as follows: 

 
 

DEFINED TERMS; RULES OF INTERPRETATION 
 

1.1 Defined Terms. Capitalized terms used in this PPA shall have the meanings ascribed to 
them in the Schedule of Definitions and Rules of Interpretation attached hereto as Appendix A and made an 
integral part of this PPA by this reference. 

1.2 Rules of Interpretation. The rules of interpretation in the Schedule of Definitions and 
Rules of Interpretation shall apply to this PPA unless expressly provided otherwise. 

 

TERM 
 
2.1   Term. The initial term of this PPA (the “Initial Term”) shall commence on the Effective 

Date and shall expire at 2400 hours, twenty-five (25) years following the Commercial Operation Date. 
 
2.2   Conditions Precedent. The respective rights and obligations of the Parties under this PPA 

are expressly conditioned upon the satisfaction in full (or written waiver) of all of the following conditions: 

i. Seller shall have entered into all applicable contracts required for the 
System to be placed in service; 

ii. Seller shall have obtained all necessary permits, licenses and other 
approvals required by Applicable Law; and 

Agenda Item 7a
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iii. Seller shall have obtained insurance or proof of insurance, pursuant to 
the terms of this Agreement. 

 
If the conditions precedent above are not satisfied prior to system installation, either Party may 

terminate this Agreement without penalty and without triggering the default provisions of Article IX or 
incurring any liability under this Agreement whatsoever. Alternatively, in the event that such conditions 
precedent are not satisfied by such date, the Parties may mutually agree to amend this Agreement. 

2.3 Notice of Commercial Operation. Seller shall notify the Buyer, in writing, when the 
System is capable of Commercial Operation, and shall in such notice certify to Buyer the Commercial 
Operation Date. 

2.4 Removal of System at End of Term. Except as otherwise provided herein, Seller shall be 
entitled, within one hundred eighty (180) days following the end of the Term, and at Seller’s sole cost 
and expense, to remove the System from the Premises. With reasonable advance notice, Seller and its agents, 
consultants, and representatives shall have access at all reasonable times during Buyer's regular business 
hours to the Premises and the System for purposes of such removal. The Seller is responsible for the 
repair and/or replacement of any and all damage caused by the complete removal of the System. In no 
case shall Seller’s removal of the System cause damage to the Premises at the time of removal and insofar as 
damages occur, the Seller shall be responsible for the associated costs, as determined by an independent 
third party contractor, excluding normal wear and tear. 

2.5 Survival. Effective as of any termination of this PPA, the Parties will no longer be bound 
by the terms and conditions of this PPA, except (a) to the extent necessary to enforce any rights and 
obligations of the Parties, including payment obligations and Seller's responsibilities under Section 2.4, 
arising under this PPA prior to termination of this PPA, (b) as provided in Article XII that the obligations 
of the Parties under this PPA with respect to indemnification will survive the termination of this PPA and 
will continue (but only with respect to claims for indemnification based upon events or circumstances 
occurring or arising on or before the termination of this PPA) for a period of three (3) years following any 
termination of this PPA. 
 

PURCHASE AND SALE; DELIVERY; GOVERNMENTAL CHARGES 

3.1  Purchase and Sale of Energy. Commencing on the Commercial Operation Date and 
continuing throughout the remainder of the Term, Seller shall make available to Buyer, and Buyer shall 
take delivery of, at the Delivery Point, all of the Energy produced by the System. Neither Party shall seek 
to change any of the rates or terms of this Agreement by making a filing or application with any local, state 
or federal agency with jurisdiction over such rates or terms or exercise any rights a Party may have, if 
any, to seek changes to such rates or terms during the Term of this Agreement. 

3.2  Price for Energy Output. Buyer shall pay Seller for the Energy Output, as metered at the 
Metering Device, at the applicable rate (“Energy Payment Rate”) as set forth on Exhibit D. The payment 
to be made by Buyer to Seller shall equal the Energy Output for the relevant period multiplied by the Energy 
Payment Rate for such period 

3.3 Title and Risk of Loss. Subject to Seller’s right to resell any excess electricity, title to and 
risk of loss of the Energy Output will pass from Seller to Buyer at the Delivery Point.  Seller warrants that 
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it will deliver the Energy Output to Buyer at the Delivery Point free and clear of all liens, security 
interests, claims, and other encumbrances. 

3.4 Governmental Charges. Buyer shall be responsible for and pay all Governmental Charges 
imposed directly on Buyer in connection with or relating to the delivery and sale of Energy Output by Seller 
to Buyer, whether imposed before, upon or after the delivery of Energy Output to Buyer at the Delivery 
Point. Both Parties shall use reasonable efforts to administer this PPA and implement its provisions so as 
to minimize Governmental Charges. In the event any of the sales of Energy hereunder are to be 
exempted from or not subject to one or more Governmental Charges, promptly upon Seller’s request 
therefore, Buyer shall provide Seller with all necessary documentation to evidence such exemption or 
exclusion. 

 

ENVIRONMENTAL ATTRIBUTES 
4.1  Title to Environmental Attributes. Notwithstanding the purchase and sale of Energy 

pursuant to Section 3.1, all Environmental Attributes relating to the System or the Energy Output shall 
remain the property of Seller. Seller shall have all right, title, and interest in and to any and all Environmental 
Attributes that relate to the Energy Output during the Term, and Buyer shall have no right, title or 
interest in or to any such Environmental Attributes, including all Renewable Energy Credits. 

4.2  Reporting of Ownership of Environmental Attributes. Buyer shall not report to any Person 
that any Environmental Attributes relating to the Energy Output belong to any Person other than Seller. 
To avoid any conflicts regarding claims of solar or renewable energy use or production, Buyer shall submit 
to Seller for prior written approval any public announcements, including without limitation, press releases, 
regarding the matters contemplated hereunder, the System or Buyer’s use of solar or renewable energy, such 
approval not to be unreasonably withheld. 

 
CONSTRUCTION AND INSTALLATION OF THE SYSTEM 

5.1 Installation. Subject to Section 5.2, Seller will cause the System to be designed, engineered, 
installed and constructed in a workmanlike and professional manner and in accordance with good 
industry practices and the terms of this Agreement. The Seller shall use commercially reasonable efforts 
to cause installation of the System to be completed and to cause the System to begin Commercial Operation 
on or before January 1, 2017. Buyer shall have the right to review all construction plans and work with 
the Seller to ensure that such plans do not materially impact the daily operations of the. Redwood Marine 
Terminal II. Seller shall procure all materials and equipment for the installation of the System and 
maintain the same at the Premises. Seller shall procure all materials and equipment for the installation. 
Seller will provide at least ten (10) days prior written notice to Buyer of the commencement of any site 
preparation work. Subject to the terms of the PPA and to the extent commercially practical, Seller shall 
perform the installation of the system in a manner that minimizes inconvenience to and interference with 
Buyer. Notwithstanding the foregoing, in the event that both Parties determine in their sole discretion that 
the System is unable to be installed or interconnected at the Premises, there shall be no obligation to do 
so, and this Agreement shall terminate with no liability and be of no further force and effect upon 
written notice to that effect. However, such determination by the Seller must be communicated to the 
Buyer no later than June 30, 2017. Any such determination made pursuant to this date would not release the 
Seller of its rights and responsibilities under this Agreement unless mutually agreed upon by the Parties. 
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5.2 Utility Approvals. Seller shall be responsible for and bear all costs associated with applying 
for and obtaining all permits, licenses and approvals required for the installation, operation, and 
maintenance of the System. Notwithstanding the foregoing, Buyer agrees to reasonably assist Seller (at 
no cost to Buyer) in obtaining all necessary permits, licenses and approvals in connection with the 
installation, operation and maintenance of the System, including but not limited to the submission of 
applications for interconnection of the System with the local electric utility and applications for the resale 
of excess power to the local utility; however, Seller shall have sole responsibility for such efforts. Buyer 
shall not make any material changes to its electrical equipment at the Premises after the date on which 
the applicable utility interconnection application is submitted and during the term of this Agreement unless 
any such changes, individually or in the aggregate, would not adversely affect the approval by such utility 
of such interconnection. Should the local electric utility or the local inspector fail to approve the 
interconnection of the System with respect to the Premises or require equipment in addition to the equipment 
set forth in Exhibit B in connection with the Premises, Seller may terminate this Agreement with no liability 
to Buyer immediately subsequent to notification from the local utility. The Parties shall not be obligated 
to proceed with the installation of the System if the applicable utility or inspector approvals are conditioned 
upon material upgrades to the existing electrical infrastructure and neither Party elects to provide for such 
upgrades. 

5.3  Energy Delivery. The Commercial Operation Date shall be the date that Seller has given 
written notice to Buyer that the deliveries of Energy have commenced, provided that Buyer is under no 
obligation to accept energy delivered to the Premises unless and until the following have occurred: 

a)  Seller shall have obtained a certificate of final completion for the installation of the System; 

 b) Seller shall have obtained satisfactory evidence of insurance coverage for the System; 

  c) Seller shall have certified to Buyer that the System is complete and available for 
Commercial Operation; and 

 d) All permits and licenses required to be obtained under Applicable Law in connection 
with the operation of the System shall have been obtained and be in full force and effect. 

Notwithstanding anything to contrary, Seller shall not have any liability to Buyer for delays to 
the Commercial Operation Date.  

5.4 Buyer Cooperation and Responsibilities. Buyer will cooperate with Seller and any third 
parties with whom Seller contracts by providing access to the Premises with reasonable notice during 
working hours without unreasonable restrictions. Buyer shall cooperate with Seller in obtaining and 
maintaining all permits and licenses required for Commercial Operations as further described in 
Section 5.2. 

OWNERSHIP; MAINTENANCE OF SYSTEM 

6.1  Ownership of System by Seller. Seller shall own the System, and shall be entitled to 
own, claim and retain any and all federal, state, or local tax benefits associated with the ownership of the 
System, including any federal income tax credits or grants, as well as any and all state or local 
incentives for the installation of solar energy facilities or the production of electricity from renewable energy 
sources. 
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6.2 License of Premises. Pursuant to the terms and conditions of the PPA being entered into 
concurrently herewith, the Parties acknowledge and agree that Seller is licensing the portion of Buyer’s 
Premises upon which the System is located. (Exhibit C) 

6.3 Maintenance of System by Seller. Seller shall maintain the System in good condition 
and repair in accordance with good industry practices and applicable contractor, subcontractor and vendor 
warranties and guarantees and manufacturer’s instructions and specifications, all Applicable Laws and 
applicable standards, with respect to the System, and the terms of this PPA. The Parties understand that 
the System is designed to deliver the Energy Output set forth in Exhibit B. 

Seller and its agents, consultants, and representatives shall have access at all reasonable times 
(including under emergency conditions) to the Premises and the System, all System operations, and any 
documents, materials and records and accounts relating thereto for purposes of inspection and 
maintenance of the System. Notwithstanding the foregoing, Seller shall use reasonable good faith efforts to 
provide Buyer with notice of such success by the close of business the day before such access for any 
non-emergency related visits and shall use good faith efforts to schedule such non-emergency work 
during normal business hours on Monday to Friday, at a mutually agreed upon time. Excluding emergency 
conditions, the Seller will notify the Buyer of its intent to perform routine maintenance and repair or the 
review of related documents, materials, and records on the System, not less than 10 days prior to such 
action. The Buyer will review this request and notify the Seller should its request materially impact the daily 
operations of Buyer. If such a material impact is perceived by the Buyer, an alternate date will be selected. 
During any inspection or maintenance of the System, Seller, and its agents, consultants and representatives 
shall comply with Buyer’s reasonable safety and security procedures, and Seller and its agents, consultants 
and representatives shall conduct such inspection and maintenance in such a manner as to cause minimum 
interference with Buyers activities and the activities of Buyer’s tenants. 

 Emergencies. In cases of emergency in which Buyer determines, in its sole discretion, that the 
continued operation of the System presents an imminent threat requiring immediate action to prevent or 
mitigate the loss or impairment of life, health, property or essential public services, the Parties agree that 
Buyer may disconnect the System from the Premises prior to notification of Seller. If Buyer disconnects the 
System pursuant to this provision, Buyer will notify Seller no later than 8 hours after the System is 
disconnected. The Parties agree that only Seller or an agent designated by Seller will be authorized to 
reconnect the system after the System is disconnected by Buyer pursuant to this emergency section. 

 

METERING DEVICE AND METERING 

7.1       Metering Equipment. A Metering Device shall be installed, and the Seller shall provide, 
install, own, operate, maintain, and test the Metering Device. Provider shall test at Provider’s expense, the 
Metering Device in compliance with the manufacturer’s recommendations. Once per calendar year, Buyer 
shall have the right to audit all such Meter data upon reasonable notice, and any such audit shall be at 
Buyer’s sole cost. If testing of the Metering Device pursuant to the foregoing indicates that the Metering 
Device is in error by more than two percent (2%), then Seller shall promptly repair or replace the 
Metering Device at Seller's sole cost. Seller shall make a corresponding adjustment to the records of the 
amount of actual production based on such test results for (a) the actual period of time when such 
error caused inaccurate meter recordings, if such period can be determined to the mutual satisfaction of 
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the Parties, or (b) if the actual period cannot be so determined, then an estimated period equal to one-half 
(1/2) of the period from the later of (i) the date of the last previous test confirming accurate metering or 
(ii) the date the Metering Device was placed into service; provided, however, that such estimated period 
shall in no case exceed one (1) year. 

7.2     Measurements. Readings of the Metering Device shall be conclusive as to the amount 
of Energy Output; provided that if the Metering Device is out of service, is discovered to be inaccurate 
pursuant to Section 7.3, or registers inaccurately, measurement of Energy Output shall be determined in 
the following sequence: (a) by estimating by reference to quantities measured during periods of similar 
conditions when Metering Device were registering accurately; or (b) if no reliable information exists as to 
the period of time during which such Metering Device was registering inaccurately, it shall be assumed for 
correction purposes hereunder that the period of such inaccuracy for the purposes of the correction under 
Section 7.3 was equal to (i) if the period of inaccuracy can be determined, the actual period during which 
inaccurate measurements were made; or (ii) if the period of inaccuracy cannot be determined, one-half 
of the period from the date of the last previous test of such Metering Device through the date of the 
adjustments, provided, however, that, in the case of clause (ii), the period covered by the correction under 
this Section 7.3 shall not exceed one year. 

 7.3 Testing and Correction Buyer’s Right to Conduct Tests. Each Party and its consultants 
and representatives shall have the right to witness any Metering Device test to verify the accuracy of the 
measurements and recordings of the Metering Device.  Seller shall provide at least twenty (20) calendar 
days’ prior written notice to Buyer of the date upon which any such test is to occur. Seller shall prepare 
a written report setting forth the results of each such test, and shall, at the request of Buyer, provide Buyer 
with copies of such written report not later than thirty (30) calendar days after completion of such test. Seller 
shall bear the cost of the annual testing of the Metering Device and the preparation of the Metering Device 
test reports. 

(A) Standard of Metering Device Accuracy; Resolution of Disputes as to Accuracy.  The 
following steps shall be taken to resolve any disputes regarding the accuracy of the Metering Device: If either 
Party disputes the accuracy or condition of the Metering Device, such Party shall so advise the other Party 
in writing. Seller shall, within fifteen (15) calendar days after receiving such notice from Buyer or issuing 
such notice to Buyer, advise Buyer in writing as to Seller’s position concerning the accuracy of such 
Metering Device and Seller’s reasons for taking such position. If the Parties are unable to resolve the dispute 
through reasonable negotiations, then either Party may request a test of the Metering Device. If the Metering 
Device is found to be inaccurate by not more than two percent (2%), any previous recordings of the Metering 
Device shall be deemed accurate, and the Party disputing the accuracy or condition of the Metering 
Device under Section 7 shall bear the cost of inspection and testing of the Metering Device. 

If the Metering Device is found to be inaccurate by more than two percent (2%) or if such 
Metering Device is for any reason out of service or fails to register, then (a) Seller shall promptly cause at 
its sole cost any Metering Device found to be inaccurate to be adjusted or replaced to correct, to the extent 
practicable, such inaccuracy, and (b) the Parties shall estimate the correct amounts of Energy delivered 
during the periods affected by such inaccuracy, service outage or failure to register as provided in 
Section 7.2. If as a result of such adjustment the quantity of Energy Output for any period is decreased 
(such quantity, the “Energy Deficiency Quantity”), Seller shall reimburse Buyer for the amount paid by 
Buyer in consideration for the Energy Deficiency Quantity, and shall bear the cost of inspection and 
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testing of the Metering Device. If as a result of such adjustment the quantity of Energy Output for any 
period is increased (such quantity, the “Energy Surplus Quantity”), Buyer shall pay for the Energy 
Surplus Quantity at the Energy Payment Rate applicable during the applicable Contract Year, and Seller 
shall bear the cost of inspection and testing of the Metering Device. 

 

LOSS, DAMAGE OR DESTRUCTION OF SYSTEM; INSURANCE; FORCE MAJEURE 

8.1  System Loss.   Subject to Buyer’s obligation to indemnify Seller set forth in Section 
12.1, Seller shall bear the risk of any System Loss. 

(a)        In the event of any System Loss that, in the reasonable judgment of Seller in 
consultation with Buyer, results in less than total damage, destruction or loss of the System, this 
Agreement will remain in full force and effect and Seller has the option, at Seller’s absolute and sole 
discretion and sole cost and expense, to repair or replace the System as quickly as practicable. Seller shall 
be entitled to all proceeds of insurance with respect to the System; provided, however, that proceeds paid 
on account of damage to the Premises shall be paid to Buyer. 

(b) In the event of any System Loss that, in the reasonable judgment of Seller, results 
in total damage, destruction or loss of the System, Seller shall, within twenty (20) Business Days following 
the occurrence of such System Loss, notify Buyer whether Seller is willing, notwithstanding such System 
Loss, to repair or replace the System. In the event that Seller notifies Buyer that Seller is not willing to 
repair or replace the System, this PPA will terminate automatically, after site is cleared and returned to 
previous condition minus normal wear and tear, effective with no liability to Buyer upon the delivery of 
such notice, and Seller shall be entitled to all proceeds of insurance with respect to the System, provided, 
however, that proceeds paid on account of damage to the Premises shall be paid to Buyer. 

8.2 Insurance. Seller will, at its own cost and expense, maintain commercial general liability 
insurance with limits not less than $3,000,000 for injury to or death of one or more persons in any one 
occurrence and $3,000,000 for damage or destruction to property in any one occurrence. Seller will name 
and endorse Buyer as an additional insured in each such policy. For the avoidance of doubt, Seller’s 
property insurance shall cover the System. Buyer is a political subdivision of the State of California, 
established pursuant to the provisions of the California Constitution and the California Revised Code. 
Humboldt Bay Harbor Recreation and Conservation District may choose to purchase insurance for its self 
or may choose to be self-insured. The Humboldt Bay Harbor Recreation and Conservation District has 
chosen to be self-insured for general liability insurance, but has obtained commercial casualty insurance 
for the Premises.  

 (a)   Seller will maintain worker’s compensation and employer’s liability insurance, 
including Stop Gap coverage, in compliance with Applicable Laws. The limits of employers’ liability 
insurance shall not be less than $1,000,000. 

(b)      The provisions of this PPA shall not be construed so as to relieve any insurer of 
its obligation to pay any insurance proceeds in accordance with the terms and conditions of valid and 
collectible insurance policies. The liability of the Parties shall not be limited by insurance. 
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8.3 Performance Excused by Force Majeure. To the extent either Party is prevented by Force 
Majeure from carrying out, in whole or part, its obligations under this PPA and such Party (the “Claiming 
Party”) gives notice and details of the Force Majeure to the other Party as soon as practicable (and in any 
event within five (5) Business Days after the Force Majeure first prevents performance by the Claiming 
Party), then the Claiming Party will be excused from the performance of its obligations under this PPA 
(other than the obligation to make payments then due or becoming due with respect to performance prior to 
the Force Majeure, and except as otherwise provided in Section 8.1). The Party affected by Force Majeure 
will use commercially reasonable efforts to eliminate or avoid the Force Majeure and resume performing 
its obligations; provided, however, that neither Party is required to settle any strikes, lockouts or similar 
disputes except on terms acceptable to such Party, in its sole discretion. Except as otherwise provided in 
Section 8.1, the non-Claiming Party will not be required to perform or resume performance of its obligations 
to the Claiming Party corresponding to the obligations of the Claiming Party excused by Force Majeure. 

 

EVENTS OF DEFAULT; REMEDIES 

9.1  Events of Default.   An “Event of Default” means, with respect to a Party (a 
“Defaulting Party”), the occurrence of any of the following: 

the failure to make, when due, any payment required under this PPA if such failure is not 
remedied within [fifteen (15)] Business Days after written notice of non-payment; 

the failure to perform any material covenant or obligation set forth in this PPA (except to the 
extent constituting a separate Event of Default), if such failure is not remedied within thirty (30) days 
after receipt of written notice; 

such Party becomes Bankrupt; 

such Party fails to provide or maintain in full force and effect any required insurance, if such 
failure is not remedied within ten (10) Business Days after receipt of written notice from the Non- 
Defaulting Party to the Defaulting Party; 

9.2 Remedies for Event of Default. If at any time an Event of Default with respect to a 
Defaulting Party has occurred and is continuing, the other Party (the “Non-Defaulting Party”) will, 
without limiting the rights or remedies available to the Non-Defaulting Party under this PPA or Applicable 
Law, have the right: 

(a)    by notice to the Defaulting Party, to designate a date, not earlier than the date such 
notice is effective and not later than thirty (30) Business Days after the date such notice is effective, as an 
early termination date (“Early Termination Date”) in respect of this PPA; 

(b) to withhold any payments due to the Defaulting Party under this PPA; and 

(c) to suspend performance due to the Defaulting Party under this PPA. In the event 
that the Non-Defaulting Party designates an Early Termination Date, this PPA will terminate as of the 
Early Termination Date. 

9.3 Buyer Rights Upon Termination for Default. In the event that Buyer is the Non- 
Defaulting Party, and that Buyer elects to terminate this PPA as provided in Section 9.2, Buyer will be 
entitled, in its sole and absolute discretion, either to: 
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(a)       require that Seller remove, consistent with the requirements in Section 2.4, the 
System (or to remove and have stored the System at Seller’s sole cost and expense if Seller fails to remove 
the System within thirty (30) Business Days after the Early Termination Date), or 

(b)      exercise the Purchase Option provided in Section 13.1. Buyer’s election of either 
remedy provided in this Section 9.3 does not prevent Buyer from seeking any damages and remedies at law 
or in equity. 

9.4 Seller Rights upon Termination for Default. In the event that Seller is the Non- Defaulting 
Party, and that Seller elects to terminate this PPA as provided in Section 9.2, Seller will be entitled to 
seek any damages and remedies, whether legal or equitable provided by the laws of the State of California. 

9.5 Closeout Setoffs. Either Party will be entitled, at its option and in its discretion, to set off, 
against any amounts due and owing from the other Party under this PPA, any amounts due and owing from 
the other Party under this PPA, or any other agreements, instruments or undertakings between Buyer and 
Seller. 

9.6 Remedies Cumulative. Except as provided in Sections 9.3 and 9.4, the rights and remedies 
contained in this Article 9 are cumulative with the other rights and remedies available under this PPA or at 
law or in equity. 

9.7 Unpaid Obligations. The Non-Defaulting Party shall be under no obligation to prioritize the 
order with respect to which it exercises anyone or more rights and remedies available under this PPA.  

 
9.8 Notwithstanding anything to the contrary herein, the Defaulting Party shall in all events 

remain liable to the Non-Defaulting Party for any amount payable by the Defaulting Party in respect 
of any of its obligations remaining outstanding after any such exercise of rights or remedies. 

 

INVOICING AND PAYMENT 

10.1   Invoicing and Payment.  All invoices under this PPA will be due and payable not later 
than thirty (30) Business Days after receipt of the applicable invoice (or on the next Business Day). Each 
Party will make payment by mutually agreeable methods, to the account designated by the other Party. 
Any amounts not paid by the applicable due date will accrue interest at the Late Payment Interest Rate 
until paid in full. 

10.2  Disputed Amounts. A Party may in good faith dispute the correctness of any invoice 
(or any adjustment to any invoice) under this PPA at any time within six (6) months following the 
delivery of the invoice (or invoice adjustment). If a dispute arises with respect to any invoice, such dispute 
shall be resolved pursuant to Article XV hereto; provided that, during the time a dispute is pending, the 
disputing Party shall not be deemed in default under this Agreement and the Parties shall not suspend 
the performance of their respective obligations hereunder, including payment of undisputed amounts 
owed hereunder. No Party may withhold, deduct or set-off against amounts or credits owed by such Party 
to the other Party any undisputed amounts during the time that a dispute is pending. Any required payment 
will be made within five (5) Business Days after resolution of the applicable dispute, at the Late Payment 
Interest Rate from the due date to the date paid. 
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10.3     Records and Audits.  Each Party will keep, for a period not less than three (3) years after 
the expiration or termination of any Transaction, records sufficient to permit verification of the accuracy of 
billing statements, invoices, charges, computations and payments for such Transaction.  During such period 
each Party may, at its sole cost and expense, and upon reasonable notice to the other Party, examine 
the other Party’s records pertaining to Transactions during such other Party’s normal business hours. 

 

REPRESENTATIONS AND WARRANTIES; BUYER ACKNOWLEDGEMENT 

11.1 Representations and Warranties.  Each Party represents and warrants to the other Party that: 

the execution, delivery and performance of this PPA are within its powers, have been duly 
authorized by all necessary action and do not violate any of the terms and conditions in its governing 
documents, any contracts to which it is a party or any law, rule, regulation, order or the like applicable to 
it; subject to all conditions precedent described herein, this PPA and each other document executed and 
delivered in accordance with this PPA constitutes its legally valid and binding obligation enforceable 
against it in accordance with its terms; subject to any bankruptcy, insolvency, reorganization and other 
laws affecting creditors‟ rights generally, and with regard to equitable remedies, the discretion of the 
applicable court; it is acting for its own account, and has made its own independent decision to enter into 
this PPA, and is not relying upon the advice or recommendations of the other Party in so doing; it is capable 
of assessing the merits of and understanding, and understands and accepts, the terms, conditions and risks 
of this PPA; it understands that the other Party is not acting as a fiduciary for or an adviser to it or 
its Affiliates; and that the various charges and fees contained in this PPA are the result of arms’ length 
transactions, or, to the extent that such charges and fees are not the result of arms’ length transactions, 
represent market rate charges and fees and that the cost to the Seller is equivalent to fair market value. 

11.2    Buyer represents and warrants to Seller that: 

its real property interest in the Premises is sufficient to carry it through the PPA term. 

11.3  Seller represents and warrants to Buyer that: 

it is not an electric public utility or electrical corporation. 

  11.4   Buyer Acknowledgement Regarding Inapplicability of Bankruptcy Code Section 366. 
Buyer acknowledges and agrees that, for purposes of this PPA, Seller is not a “utility” as such term is 
used in Section 366 of the Bankruptcy Code, and Buyer agrees to waive and not to assert the applicability 
of the provisions of Section 366 in any bankruptcy proceeding wherein Buyer is a debtor. 

 

INDEMNITY; LIMITATIONS 

12.1  Indemnity. To the fullest extent permitted by law, each Party (the “Indemnitor”) hereby 
indemnifies and agrees to defend and hold harmless the other Party (the “Indemnitee”) from and against 
any and all Indemnity Claims, whether or not involving a third-party claim, caused by, resulting from, 
relating to or arising out of (i) any breach of this PPA or the License by the Indemnitor or any of its 
directors, officers, employees or agents or (ii) any negligence or intentional misconduct on the part of the 
Indemnitor or any of its directors, officers, employees or agents; provided, however, that the Indemnitor 
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will not have any obligation to indemnify the Indemnitee from or against any Indemnity Claims to the 
extent caused by, resulting from, relating to or arising out of the negligence or intentional misconduct of 
the Indemnitee or any of its directors, officers, employees or agents. 

 

SYSTEM PURCHASE AND SALE OPTIONS 

13.1 Grant of Purchase Option. For and in consideration of the payments made by Buyer 
under this PPA, and other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged by the Parties, Seller hereby grants Buyer the right and option to purchase all of 
Seller’s right, title and interest in and to the System Assets on the terms set forth in this PPA (the 
“Purchase Option”). The Purchase Option shall be irrevocable by Seller and may be exercised by Buyer in 
accordance with this Article XIII at the conclusion of the Initial Term or any Extension Term. The 
Purchase Price (as defined below) for the System shall be (a) mutually agreed by the Parties upon Buyer’s 
exercise of the Purchase Option or (b) determined by an Independent Appraiser in accordance with the 
procedure set forth in this Article XIII. 

13.2 Buyer Request for Appraisal of System Value. Not later than (a) 180 days' prior to the 
end of the Initial Term or any Extension Term, or (b) in the Event of Default with respect to Seller in the 
notice under Section 9.2, Buyer shall have the right to provide a notice to Seller requiring a determination of 
the Purchase Price (as defined below) in accordance with Section 13.4. 

13.3 Selection of Independent Appraiser. Within twenty (20) Business Days of Seller’s receipt 
of a notice provided under Section 13.2, Seller and Buyer shall mutually agree upon an Independent 
Appraiser. If Seller and Buyer do not agree upon the appointment of an Independent Appraiser within 
such twenty (20) Business Day period, then at the end of such twenty (20) Business Day period Seller and 
Buyer shall notify each other in writing of their respective designation of three proposed Independent 
Appraisers. Seller and Buyer shall each within five (5) Business Days of receipt of such notice strike two 
of the proposed Independent Appraisers designated by [Seller and Buyer, respectively,] other and shall 
provide notice thereof to the other Party.   The remaining two proposed Independent Appraisers shall, 
within two (2) Business Days of each Party’s notice, select one of themselves to perform the valuation and 
provide notice thereof to Seller and Buyer, provided that if either Seller or Buyer still objects to the 
valuation being performed by such selected Independent Appraiser, then, within two (2) Business Days 
of the selection notice, such two proposed Independent Appraisers shall select a third Independent Appraiser 
(who may be one of the Independent Appraisers originally designated by the parties or another 
Independent Appraiser) and such third Independent Appraiser shall perform the duties of the Independent 
Appraiser as set forth herein. Such selection shall be final and binding on Seller and Buyer. If no agreement 
is made as to the selection of an Independent Appraiser, either Party may apply for the judicial appointment 
of such Independent Appraiser. 

13.4 Determination of Purchase Price. The Independent Appraiser shall, within twenty 
(20) Business Days of appointment, make a preliminary determination of the Purchase Price in accordance 
with Article XIII (the “Preliminary Determination”). 

(a) Upon making such Preliminary Determination, the Independent Appraiser shall provide 
such Preliminary Determination to Seller and Buyer, together with all supporting documentation that 
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details the calculation of the Preliminary Determination. Seller and Buyer shall have the right to object to the 
Preliminary Determination within twenty (20) Business Days of receiving such Preliminary Determination. 
Within ten (10) Business Days after the expiration of such twenty (20) Business Day period, the 
Independent Appraiser shall issue the Independent Appraiser’s final determination (the “Final 
Determination”) to Seller and Buyer, which shall specifically address the objections received by the 
Independent Appraiser and whether such objections were taken into account in making the Final 
Determination. Except in the case of fraud or manifest error, the Final Determination of the Independent 
Appraiser shall be final and binding on the Parties. 

13.5 Calculation of Purchase Price. The purchase price (the “Purchase Price”) payable by 
Buyer for the System Assets shall be equal to the fair market value as agreed between the parties; or, if no 
agreement, as is determined by the Independent Appraiser. 

13.6 Costs and Expenses of Independent Appraiser. Seller and Buyer shall each be responsible 
for payment of one half of the costs and expenses of the Independent Appraiser. 

13.7 Exercise of Purchase Option. Buyer shall have twenty (20) Business Days from the date of 
the Final Determination, or, if Buyer and Seller have mutually agreed upon a Purchase Price, the date that 
the Parties agree upon a Purchase Price (such period, the “Exercise Period”), to exercise the Purchase Option, 
at the Purchase Price set forth in the Final Determination or as mutually agreed upon by the Parties. 
Buyer must exercise its Purchase Option during the Exercise Period by providing a notice (an “Exercise 
Notice”) to Seller. Once Buyer delivers its Exercise Notice to Seller, such exercise shall be irrevocable. 
Seller shall, upon at least three (3) Business Days‟ prior written notice from Buyer to Seller at any time during 
the Exercise Period, make the System Assets, including records relating to the operations, maintenance, 
and warranty repairs, available to Buyer for its inspection during normal business hours. 

13.8 Terms of System Purchase. On the Transfer Date (a) Seller shall surrender and transfer to 
Buyer all of Seller’s right, title and interest in and to all System Assets and Seller shall retain all 
liabilities arising from or related to the System Assets prior to the Transfer Date, (b) Buyer shall pay the 
Purchase Price, by certified check, bank draft or wire transfer and shall assume all liabilities arising from or  
related  to  the  Solar  System Assets  from and  after  the  Transfer  Date,  and  (c) both  Parties  shall 

(i) execute and deliver a bill of sale and assignment of contract rights containing such 
representations, warranties, covenants and other terms and conditions as are usual and customary for a 
sale of assets similar to the System, together with such other conveyance and transaction documents as 
are reasonably required to fully transfer and vest title to the System Assets in Buyer, and (ii) deliver ancillary 
documents, including releases, resolutions, certificates, third person consents and approvals and such 
similar documents as may be reasonably necessary to complete the sale of the System Assets to Buyer. 

13.9 Transfer Date. The closing of any sale of the System (the “Transfer Date”) pursuant to 
this Article will occur no later than thirty (30) Business Days following the date on which the Independent 
Appraiser issues the Final Determination. 

 

CONFIDENTIALITY 

14.1  Confidentiality.  Neither Party will use any Confidential Information for any purpose 
except such Party’s performance under this PPA. Furthermore, neither Party will disclose any 
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Confidential Information to any third party other than the Party’s or the Party’s Affiliates‟ officers, 
employees, lenders, counsel, accountants or advisors (collectively, “Representatives”), who have a need to 
know such information and who have agreed to keep such terms confidential or are otherwise bound by 
confidentiality obligations at least as restrictive as those contained herein, provided, however, that a Party 
may disclose Confidential Information in order to comply with the requirements of any Applicable Law or 
regulation or any exchange, control area or independent system operator rule, tariff or agreement or in 
connection with any judicial or regulatory proceeding or request by a governmental authority, provided 
further, however, that each Party will use reasonable efforts to prevent or limit any such disclosure. The 
obligations of the Parties under this Article XIV will survive for a period of two (2) years from and after 
the termination of the Transaction to which any Confidential Information relates. 

 

DISPUTE RESOLUTION 

15.1  Notice of Dispute/Negotiated Resolution. In the event that there is any controversy, 
claim or dispute between the Parties hereto arising out of or related to this PPA, or the breach hereof, that 
has not been resolved by informal discussions and negotiations, either Party may, by written notice to the 
other, invoke the formal dispute resolution procedures set forth herein. The written notice invoking these 
procedures shall set forth in reasonable detail the nature, background and circumstances of the controversy, 
claim or dispute. During the twenty (20) Business Day period following said written notice, the Parties shall 
meet, confer and negotiate in good faith to resolve the dispute. Either Party may, during said twenty (20) 
Business Day period, request the utilization of the services of a professional mediator, and the other Party 
or parties to this dispute shall cooperate with such request and share the reasonable costs of such mediator. 

 

NOTICES 

16.1  Notices. All notices, requests, statements or payments (“Notices”) will be made to the 
addresses and persons specified below. All Notices will be made in writing except where this PPA 
expressly provides that notice may be made orally. Notices required to be in writing will be delivered by 
hand delivery, overnight delivery, facsimile, or e-mail (so long as a copy of such e-mail notice is provided 
immediately thereafter in accordance with the requirements of this section by hand delivery, overnight 
delivery, or facsimile). Notice by facsimile will (where confirmation of successful transmission is 
received) be deemed to have been received on the day on which it was transmitted (unless transmitted 
after 5:00 p.m. at the place of receipt or on a day that is not a Business Day, in which case it will be 
deemed received on the next Business Day). Notice by hand delivery or overnight delivery will be 
deemed to have been received when delivered. Notice by e-mail will be deemed to have been received 
when such e-mail is transmitted, so long as a copy of such e-mail notice is delivered immediately 
thereafter by hand delivery, overnight delivery, or facsimile. When Notice is permitted to be provided 
orally, notice by telephone will be permitted and will be deemed to have been received at the time the call is 
received. A Party may change its address by providing notice of the same in accordance with the 
provisions of this section. 
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Buyer: Humboldt Bay Harbor Recreation and Conservation District   
Buyer mailing address: 601 Startare Drive, Eureka CA 95501 

Buyer email address: Jack Crider Executive Director:  <jcrider@humboldtbay.org> 

 

Seller:  Alex Lemus, Managing Member 

Renewable Energy Capital LLC 
7950 NW 53rd Street, Suite 337 Miami, FL  33166 

alemus@solarppafund.com 

mailto:eric.zimmer@tipenergy.com
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ASSIGNMENT; BINDING EFFECT 

17.1  Assignment; Binding Effect. The Parties shall not, without the prior written consent of 
the other, which consent will not be unreasonably withheld or delayed, assign, pledge or transfer all or any 
part of, or any right or obligation under, this PPA, whether voluntarily or by operation of law, and any such 
assignment or transfer without such consent will be null and void. Notwithstanding the foregoing, (a) changes 
in control of Seller shall not be deemed an assignment of this PPA, and (b) Seller shall be entitled to 
assign its rights and interests in this PPA for collateral purposes in connection with any equity or debt 
financing of Seller or Seller’s Affiliates. A direct assignee of Seller's obligations hereunder shall assume 
in writing, in form and content reasonably satisfactory to Buyer, the due performance of all Seller’s 
obligations under this Agreement. 

17.2 Cooperation with Financing. Buyer acknowledges that Seller will be financing the acquisition 
of the System and Buyer agrees that it shall cooperate with Seller and its financing parties in connection 
with such financing of the System, including (a) the furnishing of such information, (b) the giving of such 
certificates, and (c) providing such opinions of counsel and other matters as Seller and its financing parties 
may reasonably request; provided that the foregoing undertaking shall not obligate Buyer to materially 
change any rights or benefits, or materially increase any burdens, liabilities or obligations of Buyer, 
under this PPA (except for providing notices and additional cure periods to the financing parties with 
respect to Events of Default with respect to Seller as a financing party may reasonably request). 

17.3 Assignment of Warranties or Supply Contracts. In the event Buyer exercises the Purchase 
Option pursuant to Article XIII, Seller shall assign to Buyer any then-existing warranties, and, at Buyer’s 
request, any equipment, maintenance, operations or supply contracts pertaining to the System or its operation. 

 

MISCELLANEOUS 

18.1     Publicity (a) The Parties share a common desire to generate favorable publicity regarding 
the System and their association with it. The Parties agree that they will, from time-to-time, issue press 
releases regarding the System and the Premises and that they shall cooperate with each other in connection 
with the issuance of such releases including, without limitation, completed review of press releases 
proposed to be issued by the other Party by no later than four (4) business days after submission by such 
other Party. Each Party agrees that is shall not issue any press release regarding the System or the Premises 
without the prior consent of the other, and each Party agrees not to unduly withhold or delay any such consent. 
(b) The Parties agree that there shall be curriculum enhancement related to the System that includes the 
following: 

18.2  Governing Law/Venue. This PPA will be governed by the laws of the State of California 
without giving effect to principles of conflicts of laws. Venue for any litigation arising from this Agreement 
shall only be proper in the Court of Franklin County located in California. 

18.3 Entire Agreement; Amendments. This PPA (including the exhibits, any written schedules, 
supplements or amendments) constitutes the entire agreement between the Parties, and shall supersede any 
prior oral or written agreements between the Parties, relating to the subject matter hereof. Any amendment, 
modification or change to this PPA will be void unless in writing and signed by both Parties. 
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18.4 Non-Waiver. No failure or delay by either Party in exercising any right, power, privilege, or 
remedy hereunder will operate as a waiver thereof. Any waiver must be in a writing signed by the Party 
making such waiver. 

18.5 Severability. If any part, term, or provision of this PPA is determined by an arbitrator or court 
of competent jurisdiction to be invalid, illegal, or unenforceable, such determination shall not affect or impair 
the validity, legality, or enforceability of any other part, term, or provision of this PPA, and shall not 
render this PPA unenforceable or invalid as a whole. Rather the part of this PPA that is found invalid or 
unenforceable will be amended, changed, or interpreted to achieve as nearly as possible the same objectives 
and economic effect as the original provision, or replaced to the extent possible, with a legal, enforceable, 
and valid provision that is as similar in tenor to the stricken provision, within the limits of Applicable Law or 
applicable court decisions, and the remainder of this PPA will remain in full force. 

18.6 No Third Party Beneficiaries. Nothing in this PPA will provide any benefit to any third party 
or entitle any third party to any claim, cause of action, remedy or right of any kind. 

18.7 No Recourse to Affiliates. This PPA is solely and exclusively between the Parties, and any 
obligations created herein on the part of either Party shall be the obligations solely of such Party. No Party 
shall have recourse to any parent, subsidiary, partner, member, Affiliate, lender, director, officer or employee 
of the other Party for performance or non-performance of any obligation hereunder, unless such obligations 
were assumed in writing by the Person against whom recourse is sought. 

18.8 Relationships of Parties. This PPA shall not be interpreted to create an association, joint 
venture, or partnership between the Parties nor to impose any partnership obligation or liability upon 
either Party. 

18.9 Counterparts. This PPA may be executed in several counterparts, each of which is an 
original and all of which together constitute one and the same instrument. A signature on a copy of this PPA 
received by either Party by facsimile is binding upon the other Party as an original. Both Parties agree that 
a photocopy of such facsimile may also be treated by the Parties as a duplicate original. 

18.10 Further Assurances. The Parties shall do such further acts, perform such further actions, 
execute and deliver such further or additional documents and instruments as may be reasonably required or 
appropriate to consummate, evidence, or confirm the agreements and understandings contained herein and 
to carry out the intent and purposes of this PPA. 

18.11 Construction of Agreement. This Agreement and any ambiguities or uncertainties contained 
herein shall be equally and fairly interpreted for the benefit of and against all parties to this Agreement 
and shall further be construed and interpreted without reference to the identity of the party or parties preparing 
this document, it being expressly understood and agreed that the parties hereto participated equally in the 
negotiation and preparation of this Agreement or have had equal opportunity to do so. Accordingly, the 
parties hereby waive the legal presumption that the language of the contract should be interpreted most 
strongly against the party who caused the uncertainty to exist. The captions used herein are for convenience 
only and are not a part of this Agreement and do not in any way limit or amplify the terms and provisions 
hereof. 

18.12 Exhibits and Schedules. Any and all exhibits and schedules referenced herein and/or 
attached hereto are hereby incorporated into this Agreement by reference. 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of this 29th day of 

September, 2016. 
 
 

 
BUYER 

 

Humboldt Bay Harbor Recreation and Conservation District   
a California municipal corporation 
 
 
 
By:     
 

Its:     
 
 

SELLER 
 

Renewable Energy Capital LLC. 
a  Florida limited liability company 

By:     
Alex Lemus 
Managing Member 



 

 

 

 

EXHIBIT A 

DESCRIPTION OF PREMISES 

 

The Premises are located at the 930 Vance Avenue, Samoa CA. 
Also known as Redwood Marine Terminal II. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 

EXHIBIT B 
 
 
 
 
See permit application and As Built Drawings 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 

EXHIBIT C 
 
 

Seller agrees to pay Buyer an annual License Fee of $20,000 per year for Twenty-Five years.  The 
License Fee is due and payable as a single lump sum payment at Commercial Operation Date 
(COD). 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 

EXHIBIT D 
 

 
 
 

Escalator 2% 
PPA Term 25 

2017 $0.1450 
2018 $0.1479 
2019 $0.1509 
2020 $0.1539 
2021 $0.1570 
2022 $0.1601 
2023 $0.1633 
2024 $0.1666 
2025 $0.1699 
2026 $0.1733 
2027 $0.1768 
2028 $0.1803 
2029 $0.1839 
2030 $0.1876 
2031 $0.1913 
2032 $0.1952 
2033 $0.1991 
2034 $0.2030 
2035 $0.2071 
2036 $0.2112 
2037 $0.2155 
2038 $0.2198 
2039 $0.2242 
2040 $0.2287 
2041 $0.2332 
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